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AN ACT concerning real estate.

Be it enacted by the People of the State of Illinois,

represented in the General Assenbly:

Section 1. Short title. This Act may be cited as the

Notice and OCpportunity to Repair Act.

Section 5. Findings. The General Assenbly finds that
limted changes in the law are necessary and appropriate
concer ni ng actions cl ai m ng damages, i ndemi ty, or
contribution in connecti on W th al | eged residenti al

constructi on defects.

Section 10. Purpose. It is the intent of the GCeneral
Assenbly that this Act apply to the types of civil actions
described in Section 5 while preserving adequate rights and
remedies for property owners who bring and maintain those

actions.

Section 15. Definitions. In this Act:

"Action" nmeans any civil lawsuit or action in contract or
tort for damages or indemity brought against a construction
pr of essi onal to assert a claim whether by conplaint,
counterclaim or cross-claim for danmage or the loss of use
of real or personal property caused by a defect in the
construction of a residence or in the substantial renodel of
a residence. "Action" does not include any civil action in
tort alleging personal injury or wongful death to a person
or persons resulting froma construction defect.

"Claimant"” neans a honmeowner who asserts a cl ai m agai nst
a construction professional concerning a defect in the
construction of a residence or in the substantial renodel of

a residence.
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"Construction professional” neans an architect, buil der,
bui | der-vendor, contractor, subcontractor, engi neer, or
i nspect or, i ncl udi ng, but not Ilimted to, any person
perform ng or furnishing the design, supervision, inspection,
construction, or observation of the <construction of any
i nprovenent to real property, whether operating as a sole
proprietor, partnership, corporation, or other busi ness
entity.

"Honmeowner" neans any person, conpany, firm partnership,
corporation, or association who contracts with a construction
professional for the construction, sale, or construction and
sale of a residence. "Honmeowner" includes, but is not limted
to, a subsequent purchaser of a residence from any honeowner

"Resi dence" neans a single famly house, duplex, triplex,
quadraplex, or a unit in a nmultiunit residential structure in
which title to each individual unit is transferred to the
owner under the Condom nium Property Act and incl udes general
and limted conmon el enents as defined in that Act.

"Serve" or "service" neans personal service or delivery
by certified mail to the | ast known address of the addressee.

"Substantial renodel"” nmeans a renodel of a residence for
which the total cost exceeds the maxi num anount for a snal

cl ai m under Suprene Court Rul es.

Section 20. Applicability.
(a) This Act:

(1) Applies to any claimthat arises before, on, or
after July 15, 2004, as the result of a construction
defect, except a claimfor personal injury or w ongful
death, if the claimis the subject of an action comrenced
on or after July 15, 2004.

(2) Prevails over any conflicting |aw otherw se
applicable to the claimor cause of action.

(b) This Act does not:
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(1) bar or Ilimt any defense otherw se avail able
except, as otherwi se provided in this Act; or
(2) create a new theory upon which liability may be

based.

Section 25. Contractor liability. In aclaimto recover
damages resulting froma construction defect, a contractor is
liable for his or her acts or omssions or the acts or
om ssions of his or her agents, enployees, or subcontractors
and is not liable for any danages caused by:

(1) the acts or omssions of a person other than
the contractor or his or her agent, enployee, or
subcontract or

(2) the failure of a person other than the
contractor or hi s or her agent, enpl oyee, or
subcontractor to take reasonable action to reduce the
damages or nmaintain the residence;

(3) normal wear, tear, or deterioration;

(4) normal shrinkage, swelling, expansi on, or
settlenment; or

(5) any construction defect disclosed to a clai mant
before his purchase of the residence, if the disclosure
was provided in witing and in |anguage t hat IS

under st andabl e and was signed by the cl ai mant.

Section 30. Notice of claim of construction defects;
response by construction professional.

(a) In every construction defect action brought against
a construction professional, the <claimnt shall, no | ater
than 60 days before filing an action, serve witten notice of

claimon the construction professional. The notice of claim

shall state that the claimnt asserts a constructi on defect
claim against the construction professional and shal
descri be the claim in reasonable detail sufficient to
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determ ne the general nature of the defect.

(b) Wthin 21 days after service of the notice of claim
t he construction professional shall serve a witten response
on the claimant by registered mail or personal service. The
witten response shall:

(1) propose to inspect the residence that is the
subject of the claim and to conplete the inspection
within a specified time franme; including the statenent
that the construction professional shall, based on the
i nspection, offer to remedy the defect, conprom se by
paynment, or dispute the claim

(2) offer to conpromse and settle the claimby
nonet ary paynent w thout inspection; which may include,
but is not limted to, an express offer to purchase the
claimant's residence that is the subject of the claim
and to pay the claimant's reasonabl e rel ocation costs; or

(3) state t hat t he construction professional
di sputes the claim and Wil | nei t her remedy t he
construction defect nor conprom se and settle the claim
(c) If the construction professional disputes the claim

or does not respond to the claimant's notice of claim wthin
the time stated in subsection (b), the clainmnt may bring an
action against the construction professional for the <claim
described in the notice of claimwthout further notice.

If the claimant rejects the inspection proposal or the
settlement offer nmade by the construction pr of essi onal
pursuant to subsection (b), the claimnt shall serve witten
notice of the claimant's rejection on the construction
professional. After service of the rejection, the clainmant
may bring an action against the construction professional for
the construction defect claim described in the notice of
claim If the construction professional has not received from
the claimant, within 30 days after the claimant's receipt of

t he construction prof essional's response, ei t her an
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accept ance or rejection of the inspection proposal or
settlement offer, then at any tinme t hereafter t he
construction professional may term nate the proposal or offer
by serving witten notice to the claimant, and the clai mant
may thereafter bring an action against the construction
professional for the construction defect claimdescribed in
the notice of claim

(d) If the claimant elects to allow the construction
professional to inspect in accordance with the construction
prof essional's proposal pursuant to subdivision (b)(1) of
this Section, the claimant shall provide the construction
professional and its contractors or other agents reasonable
access to the claimant's residence during normal working
hours to inspect the prem ses and the cl ai ned defect.

(e) Wthin 14 days fol |l ow ng conpl eti on of t he
i nspection, the construction professional shall serve on the
cl ai mant :

(1) awitten offer to renedy the construction
defect at no cost to the claimant, including a report of
the scope of the inspection, the findings and results of
t he i nspecti on, a description of the additional
construction necessary to renedy the defect described in
the claim and a tinetable for the conpletion of such
construction;

(2) awitten offer to conpromse and settle the
claim by nonetary paynent pursuant to subdivision (b)(2)
of this Section; or

(3) a witten statenent that the construction
professional wll not proceed further to renedy the
def ect.

(f) If the construction professional does not proceed
further to renedy the construction defect within the agreed
timetable, or if the construction professional fails to

conply wth the provisions of subdsection (e), the claimnt
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may bring an action against the construction professional for
the claimdescribed in the notice of claim wthout further
noti ce.

(g) If the claimant rejects the offer mde by the
construction professional pursuant to subdivision (e)(1) or
(e)(2) to either renedy the construction defect or conprom se
and settle the claimby nonetary paynent, the claimant shal
serve witten notice of the claimant's rejection on the
construction professional. After service of the rejection
notice, the claimant may bring an action against t he
construction professional for the construction defect claim
described in the notice of the claim |If the -construction
professional has not received fromthe claimant, within 30
days after the <claimant's receipt of the construction
prof essional's response, either an acceptance or rejection of
the of fer made pursuant to subdivision (e)(1) or (e)(2), then
at any tine thereafter the construction professional may
termnate the offer by serving witten notice to t he
cl ai mant .

(h) Any claimnt accepting the offer of a construction
professional to renmedy the construction defect pursuant to
subdivision (e)(1) of this Section shall do so by serving the
construction professional with a witten notice of acceptance
within a reasonable tine period after receipt of the offer,
and no later than 30 days after receipt of the offer. The
claimant shall provide the construction professional and its
contractors or other agents reasonable access to t he
claimant's residence during normal working hours to perform
and conplete the construction by the tinmetable stated in the
offer. The claimant and construction professional my, by
witten nmutual agreenent, alter the extent of construction or
the timetable for conpletion of construction stated in the
offer, including, but not Iimted to, repair of additional

def ect s.
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(1) Any action commenced by a clainmnt prior to
conpliance wth the requirenents of this Section shall be
subject to dismssal wthout prejudice and shall not be
recommenced unti | the claimant has conplied wth the
requi renents of this Section.

(j) Nothing in this Section may be construed to prevent
a claimant from comencing an action on the construction
defect claim described in the notice of <claim if the
construction professional fails to perform the construction
agreed upon, fails to renedy the defect, or fails to perform
by the tinetabl e agreed upon pursuant to subdivision (b)(1)
or subsection (h) of this Section.

(k) Prior to commenci ng any action alleging a
construction defect, or after the dismssal of any action
W thout prejudice pursuant to subsection (i), the clai mant
may amend the notice of claimto include construction defects
di scovered after the service of the original notice of <claim
and nust otherwise conply wth the requirenents of this
Section for the additional clainms. The service of an anended
notice of <claimshall relate back to the original notice of
claimfor purposes of tolling statutes of Ilimtations and
repose. Clains for defects discovered after the commencenent
or recommencenent of an action nmay be added to such action
only after providing notice to the construction professional

of the defect and allow ng for response under subsection (b).

Section 35. Effect of non-conpliance.

(a) If a claimant wunreasonably rejects a reasonable
witten offer of settlenment nade as part of a response nade
pursuant to Section 30 of this Act or does not permt the
contractor or independent contractor a reasonable opportunity
to inspect or to repair the defect pursuant to an accepted
offer of settlement and thereafter commences an action

governed by this Act, the <court in which the action 1is
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comenced nay:
(1) deny the claimant's attorney's fees and costs;
and
(2) award attorney's fees and costs to t he
contractor.

(b) Any sunms paid under a honmeowner's warranty, other
than suns paid in satisfaction of clains that are collateral
to any coverage 1issued to or by the contractor, shall be
deducted from any recovery.

(c) If a contractor fails to conply W th t he
requi renents of this Act, the claimnt shall not be obligated
to further conply wwth the provisions of this Act and shal
be allowed to comence an action w thout satisfying any other
requi renent of this Act; none of the provisions of this Act

shal|l be applied to the detrinent of the clainmnt.

Section 40. Construction defect I|ist.

(a) In every action brought against a construction
pr of essi onal , t he cl ai mant, i ncl udi ng a construction
prof essi onal asserting a claimagainst another construction
professional, shall file wth the court and serve on the
defendant a list of known construction defects in accordance
with this Section.

(b) The list of known construction defects shall contain
a description of the construction that the clainmnt alleges
to be defective. The |ist of known construction defects shal
be filed with the court and served on the defendant wthin 30
days after the comencenent of the action or wthin such
| onger period as the court in its discretion nmay all ow.

(c) The list of known construction defects my be
amended by the claimant to identify additional construction
defects as they becone known to the clai mant.

(d) The Ilist of known construction defects shal

specify, to t he ext ent knowmm to the claimant, the
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construction professional responsible for each all eged defect
identified by the claimant.

(e) If a subcontractor or supplier is added as a party
to an action under this Section, the party making the claim
agai nst such subcontractor or supplier shall serve on the
subcontractor or supplier the list of construction defects in
accordance wth this Section within 30 days after service of
t he conpl ai nt agai nst the subcontractor or supplier or within

such period as the court in its discretion may all ow.

Section 45. Mandatory noti ce.

(a) The construction professional shall provide notice
to each honmeowner, upon entering into a contract for sale,
construction, or substantial renodel of a residence, of the
construction prof essional's right to of fer to cure
construction defects before a homeowner may comrence
[itigation against the construction professional. Such notice
shall be conspicuous and may be included as part of the
underlying contract signed by the honeowner.

(b) The notice required by subsection (a) shall be in

substantially the follow ng form

SECTIONS 1 THROUGH 40 OF THE NOTI CE AND OPPCORTUNI TY TO
REPAI R ACT CONTAI N | MPORTANT REQUI REMENTS YOU MUST FOLLOW
BEFORE YOU MAY FILE A LAWBUI T FOR DEFECTI VE CONSTRUCTI ON
AGAINST THE SELLER OR BU LDER OF YOUR HOVE. SI XTY (60)

DAYS BEFORE YQU FI LE YOUR LAWSUI T, YOU MJST DELIVER TO
THE SELLER OR BULDER A WRITTEN NOTICE OF ANY
CONSTRUCTI ON CONDI TI ONS  YOU ALLEGE ARE DEFECTIVE AND
PROVI DE YOUR SELLER OR BUI LDER THE OPPORTUNI TY TO MAKE AN
OFFER TO REPAIR OR PAY FOR THE DEFECTS. YOU ARE NOT
OBLI GATED TO ACCEPT ANY OFFER MADE BY THE BU LDER OR
SELLER. THERE ARE STRI CT DEADLI NES AND PROCEDURES UNDER
STATE LAW AND FAI LURE TO FOLLOW THEM MAY AFFECT YOUR
ABILITY TO FILE A LAWSUI T.
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(c) This Act shall not preclude or bar any action if
notice is not given to the honmeowner as required by this

Secti on.

Section 50. No effect on other rights. Nothing in this
Act shall be construed to hinder or otherwise affect the
enpl oynent , agency, or contractual relationship between
homeowners and construction professionals during the process
of construction or renodeling and does not preclude the
termnation of those relationships as allowed under the |aw
Nothing in this Act shall negate or otherwi se restrict a
construction professional's right to access or inspection

provi ded by | aw, covenant, easenent, or contract.

Section 55. Tolling of statutes of I|imtations and
repose. If a witten notice of claimis served under Section
30 of this Act within the tinme prescribed for the filing of
an action wunder this Act, the statutes of limtations for
construction-related clains are tolled until 75 days after
the period of tine during which the filing of an action is

barred under the applicable statute of [imtations.
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